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POLLUTION CONTROL BOARD

NOTICE OF PROPOSED AMENDMENTS

1) Heading of the Part: Proceedings Pursuant to Specific Rules or Statutory Provisions

2) Code Citation: 35 Ill. Adm. Code 106

3) Section Numbers: Proposed Action:
106.100 Amended
106.800 New
106.802 New
1O6804 N MATE OFILUNOISew iktk Control Board
106.806 New
106.808 New
106.810 New
106.812 New

4) Statutory Authority: Implementing Section 10 and authorized by Sections 27 and 28 of
the Environmental Protection Act [415 ILCS 5/10, 27 and 28] and Section 92.5 of the
Regulation of Phosphorus in Detergents Act [415 ILCS 92.5]

5) A Complete Description of the Subjects and Issues Involved: A more detailed
description of this rulemaking is contained in the Board’s opinion and order in Procedural
Rules for Authorizations under PA 95-115 (Regulation of Phosphorus in Detergents Act),
35 Il. Adm. Code 106.Subpart H, R10-19 (March 18, 2010). This proposed rulemaking
implements PA 95-115, the Regulation of Phosphorus in Detergents Act, signed and
effective August 13, 2007. PA 95-115, codified at 415 ILCS 92, prohibits the
manufacture, distribution, sale, and use of “any cleaning agent” that contains more than
0.5% phosphorus by weight, expressed as elemental phosphorus, after July 1, 2010.
Section 5(d) provides that the Board may authorize use of cleaning agents with excess
phosphorus “upon finding that there is no adequate substitute for that cleaning agent or
that compliance with this. . . would otherwise be unreasonable or create a significant
hardship on the user”. The Board is directed to promulgate rules to implement the
Section. The Board has not received any proposals for rulemaking to implement this
Section, and so has itself drafted and now proposes procedural rules for Board cleaning
agent determinations.

6) Published studies or reports, and sources of underlying data, used to compose this
rulemaking: None

7) Will this rulemaking replace any emergency rulemaking currently in effect? No

8) Does this rulemaking contain an automatic repeal date? No
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9) Does this rulemaking contain incorporations by reference? No

10) Are there any other proposed rulemakings pending on this Part? No

11) Statement of Statewide Policy Objectives: This proposed rulemaking does not create or
enlarge a State mandate, as defined in Section 3(b) of the State Mandates Act. [30 ILCS
805/3(b)]. The proposed rulemaking implements a statutory means for exception from a
legislative prohibition.

12) Time, Place, and Manner in which interested persons may comment on this proposed
rulemaking: The Board presently does not intend to hold a hearing on these proposed
procedural rules unless requested to do so. The Board will accept written public
comment on this proposal for 45 days afler the date of publication in the Illinois Register.
Comments should reference Docket R10-19 and be addressed to:

John Therriault
Clerk’s Office
Illinois Pollution Control Board
100W. Randolph St., Suite 11-500
Chicago, IL 60601

Interested persons may request copies of the Board’s opinion and order in Ri 0-19 by
calling the Clerk’s office at 312/814-3620, or may download copies from the Board’s
Web site at www.ipcb.state.il.us.

For more information, contact hearing officer Kathleen Crowley at 312/814-6929 or
email at crowlek@ipcb.state.il.us.

13) Initial Regulatory Flexibility Analysis:

A) Types of small businesses, small municipalities and not for profit corporations
affected: Any small business that may wish to manufacture, distribute, sell, and
use “any cleaning agent” that contains more than 0.5% phosphorus by weight,
expressed as elemental phosphorus, after July 1, 2010. These businesses may file
a petition for authorization to do so as provided in the proposed rules.

B) Reporting, bookkeeping or other procedures required for compliance: None, as
petitions for authorization are voluntary requests for relief from a legislative
prohibition.
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C) Types of Professional skills necessary for compliance: None, as petitions for
authorization are voluntary from a legislative prohibition.

14) Regulatory Agenda on which this rulemaking was summarized: This rulemaking was not
included on either of the 2 most recent regulatory agendas because: The Board had
initially believed that cleaning authorization petitions could be handled under existing
procedural rules, but upon further review determined to issue rules under the Regulation
of Phosphorus in Detergents Act to avoid any procedural uncertainty or confusion for
members of the general public and regulated community.

The full text of the Proposed Amendments begins on the next page:
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93 106.728 Settlement Procedure
94 106.730 Authority of Hearing Officer, Board Members, and Board Assistants
95 106.732 Order and Conduct of Hearing
96 106.734 Evidentiary Matters
97 106.736 Post-Hearing Procedures
98 106.738 Motion After Entry of Final Order
99 106.740 Relief from Final Orders

100
101 SUBPART H: AUTHORIZATIONS UNDER THE REGULATION
102 OF PHOSPHORUS IN DETERGENTS ACT
103 Section
104 106.800 General
105 106.802 Definitions
106 106.804 Initiation of Proceeding
107 106.806 Petition Content Requirements
108 106.808 Response and Reply
109 106.810 Hearing
110 106.812 BurdenofProof
111
112 106.APPENDIX A Comparison of Former and Current Rules (Repealed)
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114 AUTHORITY: Implementing and authorized by Sections 5, l&2(c), 22.4, 26, 27, 28, 28.1, 28.5,
115 35, 36, 37, 38, 39.5 and 52.3 of the Environmental Protection Act (the Act) [415 ILCS 5/5,
116 14.2(c), 22.4, 26, 27, 28, 28.1, 28.5, 35, 36, 37, 38, 39.5 and 52.3], and Section 92.5 of the
117 Regulation of Phosphorus in Detergents Act [415 ILCS 92.5].
118
119 SOURCE: Filed with Secretary of State January 1, 1978; amended at 4 Ill. Reg. 2, p. 186,
120 effective December 27, 1979; codified at 6 Ill. Reg. 8357; amended in R85-22 at 10 Ill. Reg.
121 992, effective February 2, 1986; amended in R86-46 at 11111. Reg. 13457, effective August 4,
122 1987; amended in R82-1 at 12 Ill. Reg. 12484, effective July 13, 1988; amended in R88-10 at 12
123 Ill. Reg. 12817, effective July 21, 1988; amended in R88-5(A) at 13 Ill. Reg. 12094, effective
124 July 10, 1989; amended in R88-5(B) at 14 Ill. Reg. 9442, effective June 5, 1990; amended in
125 R93-24 at 18 Ill. Reg. 4230, effective March 8, 1994; amended in R93-30 at 18 Ill. Reg. 11579,
126 effective July 11, 1994; amended in R99-9 at 23 Ill. Reg. 2697, effective February 16, 1999; old
127 Part repealed, new Part adopted in R00-20 at 25 Ill. Reg. 550, effective January 1, 2001;
128 amended in R04-24 at 29 Ill. Reg. 8817, effective June 8, 2005; amended in R10-19 at 34 Ill.
129 Reg.

_______,

effective

_____________
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130
131 SUBPART A: GENERAL PROVISIONS
132
133 Section 106.100 Applicability
134
135 a) This Part applies to adjudicatory proceedings pursuant to specific rules or
136 statutory provisions. Specifically, the Part applies to heated effluent, artificial
137 cooling lake and sulfur dioxide demonstrations, water well setback exception
138 procedures, revocation and reopening of CAAPP permits, maximum achievable
139 control technology determinations, culpability determinations for particulate
140 matter less than or equal to 10 microns, and-the involuntary termination of
141 environmental management system agreements, and authorization of use of
142 cleaning agents under the Regulation of Phosphorus in Detergents Act [415 ILCS
143
144
145 b) This Part must be read in conjunction with 35 Ill. Adm. Code 101 which contains
146 procedures generally applicable to all of the Board’s adjudicatory proceedings. In
147 the event of a conflict between the requirements of 35 Iii. Adm. Code 101 and
148 those of this Part, the provisions of this Part apply.
149
150 (Source: Amended at 34 Iii. Reg.

_______,

effective

_____________

151
152 SUBPART H: AUTHORIZATIONS UNDER THE REGULATION
153 OF PHOSPHORUS IN DETERGENTS ACT
154
155 Section 106.800 General
156
157 Description. This Subpart applies to any person who files a petition for Board
158 authorization to use cleaning agents that contain phosphorus ofan amount
159 exceeding 0.5% by weight as provided in Section 5(e) of the Regulation of
160 Phosphorus in Detergents Act [415 ILCS 92/5(e)1.
161
162 j Parties. The person filing the petition for authorization must be named the
163 petitioner and the Agency must be named the respondent.
164
165 ç Filing and Service. The filing and service requirements of 35 Ill. Adm. Code
166 101 .Subpart C will apply to the proceedings of this Subpart.
167
168 (Source: Added at 34 Iii. Reg.

_______,

effective
169
170 Section 106.802 Definitions
171
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172 The definitions of 35 Ill. Adm. Code.Subpart B and Section 5 of the Regulation of Phosphorus in
173 Detergents Act will apply to this Subpart unless otherwise provided, or unless the context clearly
174 indicates otherwise. If there is a conflict, the definitions of Section 5 of the Act will apply.
175
176 (Source: Added at 34 Ill. Reg.

_______,

effective

_____________

177
178 Section 106.804 Initiation of Proceeding
179
180 The petitioner must file the petition for authorization with the Clerk of the Board and must serve
181 one copy upon the Agency.
182
183 (Source: Added at 34 Ill. Reg.

_______,

effective

_____________

184
185 Section 106.806 Petition Content Requirements
186
187 The petition must contain the following information:
188
189 A written statement, signed by the petitioner or an authorized representative,
190 concerning the cleaning agent containing excess phosphorus for which
191 authorization is sought and outlining a description of the cleaning agent and its
192 phosphorus content, the duration of, the reasons for, and the basis of the
193 authorization sought, consistent with the burden of proof stated in Section
194 106.812 of this Part;
195
196 The nature of the petitioner’s operations;
197
198 Any other information that may be required by Section 5 of the Regulation of
199 Phosphorus in Detergents Act.
200
201 (Source: Added at 34 Ill. Reg.

_______,

effective

_____________

202
203 Section 106.808 Response and Reply
204
205 Within 21 days after the filing of a petition, the Agency may file a response to any
206 petition in which it has not joined as co-petitioner. The response must include the
207 comments concerning potential Board action on the petition.
208
209 i) The petitioner may file a reply within 14 days after the service of any Agency
210 response.
211
212 (Source: Added at 34 Ill. Reg.

_______,

effective

_____________

213
214 Section 106.810 Hearing
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215
216 The Board will hold a public hearing in an authorization proceeding only if a hearing is
217 requested by the petitioner, the Agency, or any other person within 14 days after the filing of any
218 reply under Section 106.808(b). The hearing officer will schedule the hearing. The Clerk will
219 give notice of hearing in accordance with 35 Ill. Adm. Code 101. The proceedings will be in
220 accordance with 35 Ill. Adm. Code 101.Subpart F.
221
222 (Source: Added at 34 Ill. Reg.

_______,

effective

______________

223
224 Section 106.812 Burden of Proof
225
226 The burden of proof is on the petitioner. The petitioner must demonstrate that:
227
228 There is no adequate substitute for that cleaning agent for which authorization is
229 sought; or
230
231 Compliance with the requirements of Section 5 of the Regulation of Phosphorus
232 in Detergents Act would otherwise be unreasonable or create a significant
233 hardship on the user. F415 1LCS 92/5(e)1
234
235 (Source: Added at 34 Ill. Reg.

_______,

effective

______________
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AUTHORITY: Implementing and authorized by Sections 5, 14.2(c), 22.4, 26, 27,

28, 28.1, 28.1,28.5, 35, 36, 37, 38, 39.5 and 52.3 of the Environmental

Protection Act (the Act) [415 ILCS 5/5, 14.2(c), 22.4, 26, 27, 28, 28.1,

2S.l,2
35, 36, 37, 38, 39.5 and 52.3], and Section 92.5 of the Regulation of

Phosphorus in Detergents Act [415 ILCS 92.5]

SOURCE: Filed with Secretary of State January 1, 1978; amended at 4 Ill. Reg.

2, P. 186, effective December 27, 1979; codified at 6 Ill. Reg. 8357; amended in

R85-22 at 10 Ill. Reg. 992, effective February 2, 1986; amended in R8646 at 11

Ill. Reg. 13457, effective August 4, 1987; amended in R82-l at 12 Ill. Reg.

12484, effective July 13, 1988; amended in R88-lO at 12 Ill. Reg. 12817,

effective July 21, 1988; amended in R88-5(A) at 13 Ill. Reg. 12094, effective

July 10, 1989; amended in R88-5(B) at 14 Ill. Reg. 9442, effective June 5, 1990;

amended in R93-24 at 18 Ill. Reg. 4230, effective March 8, 1994; amended in R93-

30 at 18 Ill. Reg. 11579, effective July 11, 1994; amended in R99-9 at 23 Ill.

Reg. 2697, effective February 16, 1999; old Part repealed, new Part adopted in

R00—20 at 25 Ill. Reg--Reci._550, effective January 1, 200l;—ame—4n--R4--2-4--at—

29 Ill. Rcg. amended in R04-24 at 29 Ill. Rep. 8817, effective June 8, 2005,

amcndcd in RiO 19 at 34 Ill. Rag. 2005: amended in RlO-19 at 34 Ill. Rea.

effective

____________

SUBPART A: GENERAL PROVISIONS

Section 106.100 Applicability

a) This Part applies to adjudicatory proceedings pursuant to specific rules

or statutory provisions. Specifically, the Part applies to heated effluent,

artificial cooling lake and sulfur dioxide demonstrations, water well setback

exception procedures, revocation and reopening of CAAPP permits, maximum

achievable control technology determinations, culpability determinations for

particulate
matter less than or equal to 10 microns, and the involuntary

termination of environmental management system agreements, and authorization of

use of cleaning agents under the Regulation of Phosphorus in Detergents Act [415
ILCS -2--&.92]

b) This Part must be read in conjunction with 35 Ill. Adm. Code 101 which

contains procedures generally applicable to all of the Boards adjudicatory

proceedings. In the event of a conflict between the requirements of 35 Ill.

Adm. Code 101 and those of this Part, the provisions of this Part apply.

(Source:
Amended at 34 Ill. Reg. —, effective

______

SUBPART H: AUTHORIZATIONS UNDER THE REGULATION

OF PHOSPHORUS IN DETERGENTS ACT

Section 106.800 General

a) Description. This Subpart applies to any person who files a petition for

Board authorization to use cleaning agents that contain phosphorus of an amount

exceeding 0.5% by weight as provided in Section 5-9-2--—&(d) of the Regulation of

Phosphorus in Detergents Act [415 ILCS 92.5 (d)]

b) Parties. The person filing the petition for authorization must be named

the petitioner and the Agency must be named the respondent.

c) Filing and ocrviccrvice. The filing and service requirements of 35 Ill.

Adm. Code l0l.Subpart C will apply to the proceedings of this Subpart.



(Source:
Added at 34 Ill. Reg. _, effective

______—______

Section 106.802 Definitions

The definitions of 35 Ill. Adm. Code.Subpart B and Section 92.55 of the
Regulation of Phosphorus in Detergents Act [415 ILCS 92.5] Act will apply to
this Subpart unless otherwise provided, or unless the context clearly indicates

otherwise.
If there is a conflict, the definitions of Section 9---5. of the Act

will apply.

(Source:
Added at 34 Ill. Reg. —, effective —

Section 106.804 Initiation of Proceeding

The petitioner must file the petition for authorization with the Clerk of the
Board and must serve one copy upon the Agency.

(Source:
Added at 34 Ill. Reg. _, effective

______ ______

Section 106.806 Petition Content Requirements

The petition must contain the following information:

a) A written statement, signed by the petitioner or an authorized
representative, concerning the cleaning agent containing excess phosphorus for
which authorization is sought-rand outlining a description of the cleaning agent
and its phosphorus content, the duration of, the reasons for, and the basis of
the authorization sought, consistent with the burden of proof stated in Section
106.812 of this Part;

b) The nature of the petitioners operations;

c) Any other information w1’ehthat may be required by Section 92.55. of the
Regulation of Phosphorus in Detergents Act [‘115 ILCS 92.5]

(Source:
Added at 34 Ill. Reg. —, effective

______—______

Section 106.808 Response and Reply

a) Within 21 days after the filing of a petition, the Agency may file a
response to any petition in which it has not joined as co-petitioner. The
response must include the comments concerning potential Board action on the
petition.

b) The petitioner may file a reply within 14 days after the service of any
Agency response.

(Source:
Added at 34 Ill. Reg. —, effective

______ ______

Section 106.810 Hearing

The Board will hold a public hearing in an authorization proceeding only if a
hearing is requested by the petitioner, the Agency, or any other person within
14 days after the filing of any reply under Section 106.806106.808(b) . The
hearing officer will schedule the hearing. The Clerk will give notice of



hearing in accordance with 35 111. Adm. Code 101. The proceedings will be in

accordance with 35 Ill. Adm. Code lOl.Subpart F.

(Source: Added at 34 111. Reg.

______,

effective

______ ______

Section 106.812 Burden of Proof

The burden of proof is on the petitioner. The petitioner must demonstrate that:

a) There is no adequate substitute for that cleaning agent for which
authorization is sought-rd. or

b) Compliance with the requirements of Section 5/02.5 of the Reoulation of
Phosohorus in Detercients Act would otherwise be unreasonable or create a
significant hardship on the user. 1415 ILCS 92/5(e)1

(Source: Added at 34 Ill. Reg. —, effective

______—______
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